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ARENA RENOVATION AGREEMENT


THIS ARENA RENOVATION AGREEMENT (this “Agreement”) is made this ___ day of ___________, 2011 by and between TAMPA BAY ARENA, L.P. (“TBA”), a Delaware limited partnership, and THE TAMPA SPORTS AUTHORITY (“AUTHORITY”), a public agency and political subdivision of the State of Florida.

WITNESSETH

WHEREAS, AUTHORITY is the prime tenant under that certain prime lease dated December 30, 2004 between TBA and Hillsborough County, Florida (as amended from time to time, the “Prime Lease”) for the lease of a certain parcel (together with fixtures and personal property located thereon) in downtown Tampa on which the St. Pete Times Forum (the “Arena”) is situate (the “Arena Parcel”), and 

WHEREAS, TBA is the subtenant under that certain sublease dated December 30, 2004 between TBA and AUTHORITY for the lease of the Arena Parcel (as amended from time to time, the “Sublease”), and

WHEREAS, pursuant to the Prime Lease and the Sublease, AUTHORITY has certain obligations with respect to the Arena Parcel, including but not limited to the fact that, in the event TBA were to vacate the Arena Parcel, AUTHORITY would assume responsibility for operating such parcel and the Arena, and

WHEREAS, it is part of AUTHORITY's purpose and mission to help develop sports facilities, and

WHEREAS, because of the obligations of AUTHORITY with respect to  the Arena and the Arena Parcel and to help fulfill part of its mission , AUTHORITY has a present interest in seeing that the Arena and the Arena Parcel remain state-of-the-art and competitive in attracting future sports and entertainment events, and 

WHEREAS, TBA has an interest in seeing that the Arena and the Arena Parcel remain state-of-the-art and competitive in attracting future sports and entertainment events and is willing to advance certain funds to AUTHORITY on a non-recourse basis to finance improvements and maintenance to the Arena and the Arena Parcel.

NOW, THEREFORE, in consideration of the foregoing, the parties agree as follows:

1. Covenant of AUTHORITY. AUTHORITY agrees to purchase and/or construct certain improvements in the Arena and the Arena parcel or materials used for the maintenance and improvement of the Arena and the Arena parcel (e.g., paint) as further described and provided for herein.
    
2.	Cooperation.  TBA shall cooperate with and assist AUTHORITY in its efforts in the following, but not limited to the following, ways:

(a) Subject to the terms and conditions of this Agreement, TBA hereby makes available to AUTHORITY at all times during the operation of this Agreement, a revolving line of credit in the Available Amount, as defined below, (the “Line of Credit”) for the sole purpose of financing, from time to time, purchases by AUTHORITY of said improvements to the Arena or the Arena Parcel or of tangible personal property that benefits the Arena or the Arena Parcel (each a “Renovation Improvement”).  The Available Amount shall equal (i) Forty Million Dollars ($40,000,000.00), less (ii) the sum of all previously disbursed advances on the Line of Credit, plus (iii) the sum of all previously disbursed advances on the Line of Credit on account of Renovation Improvements that have been accepted by TBA or otherwise incorporated into the Arena or the Arena Parcel.

(b) From time to time, AUTHORITY, in consultation with TBA, shall submit to TBA a reasonably detailed description of any Renovation Improvement proposed to be purchased by AUTHORITY with funds from the Line of Credit, together with a proposed price therefor, for TBA’s approval, which approval may be given or withheld in the sole discretion of TBA.  Upon the receipt of such submission and all additional information reasonably requested and deemed necessary by TBA, TBA shall promptly acknowledge such receipt and shall notify AUTHORITY of its approval or disapproval within ten (10) days of receipt. AUTHORITY shall provide TBA with reasonable access to the Renovation Improvements during fabrication, construction and upon completion thereof and its books and records in order to verify the installation and out-of-pocket cost of the Renovation Improvements.  In the event that AUTHORITY incurs costs for a Renovation Improvement in excess of those approved by TBA for any reason other than gross negligence of AUTHORITY, AUTHORITY may submit a request to TBA for an additional draw against the Line of Credit to pay such additional costs, together with a reasonably detailed explanation of the reason for such excess costs, which request for an additional draw shall not be withheld or delayed. The parties shall jointly appoint a project manager to be responsible for managing each Renovation Improvement, the cost of which shall also be paid through and from the Line of Credit.  In addition, in order to minimize costs and insure consistency of quality, style, product and design with existing Arena features as well as Arena improvements being purchased, constructed or otherwise acquired by TBA outside of this Agreement,  to the extent practical, AUTHORITY agrees to utilize existing vendors, contractors and professionals contracted by TBA for the Renovation Improvements purchased by AUTHORITY hereunder; provided, however, that all purchases by AUTHORITY hereunder shall be in compliance with laws, regulations or policies applicable to AUTHORITY relating to procurement of products services, goods and materials,.

(c) No advances under the Line of Credit shall accrue interest and all advances under the Line of Credit shall be without recourse against AUTHORITY. 

(d) In addition to the direct costs of any Renovation Improvement, AUTHORITY may, at its discretion, draw from the Line of Credit for payment or reimbursement of all necessary and reasonable indirect costs thereof, including, without limitation, attorney’s fees, consultant's fees, travel, copying charges, staff overtime and the like. 

(e) AUTHORITY shall repay promptly to TBA any amount financed by TBA hereunder which is either not disbursed for the purchase of a Renovation Improvement or which is refunded to AUTHORITY by any third party after such disbursement has been made. 

[bookmark: _GoBack]3.  	Purchase of Renovation Improvements.   Upon TBA’s approval of financing through the Letter of Credit for the purchase of a Renovation Improvement presented by AUTHORITY, AUTHORITY shall provide TBA with the proposed form of all contracts, purchase orders or other documentation proposed to be entered into by AUTHORITY for the design, insurance, fabrication, delivery, installation or construction of the Renovation Improvement.  AUTHORITY shall exercise due diligence and best efforts to comply with requirements of Rule 12A 1.094(4)(b) , F.A.C., and relevant subsections.    AUTHORITY shall not (i) enter into any such contract, or any amendments thereto or terminations thereof, or (ii) waive any provision thereof or grant any consent thereunder, without the prior written approval of TBA, which approval may be given or withheld in the reasonable discretion of TBA.  Upon completion of any Renovation Improvement pursuant to the terms of this Agreement, such Renovation Improvement shall become part of the premises and property leased pursuant to the Sublease and shall thereafter be subject to the terms of the Prime Lease and Sublease.  Upon a Renovation Improvement becoming a part of the premises or property leased pursuant to the Sublease, AUTHORITY shall assign to TBA, as subtenant, all of AUTHORITY’s rights and warranties under any contract, purchase order or other documentation for the design, insurance, fabrication, delivery, installation or construction of such Renovation Improvement and the debt of AUTHORITY in connection with such Renovation Improvement shall be released and shall be deemed fully satisfied.  Upon termination of the Sublease, all contract rights assigned to TBA hereunder shall be reassigned by TBA to AUTHORITY.

4.  	Sales Taxes.    It is the intention of the parties that AUTHORITY’s purchase of Renovation Improvements  pursuant to this Agreement shall be exempt from imposition or collection of sales tax pursuant to Florida Statute Section 212.08(6) and Rule 12A 1.094(1)(b), F.A.C.  The parties agree that AUTHORITY shall seek from the Florida Department of Revenue (the “FDOR”) a Technical Assistance Advisement (“TAA”) relating to the transactions contemplated hereunder, provided that the parties may proceed with purchases under the terms of this Agreement pending receipt of said TAA.  In the event that the purchase arrangements hereunder should ever be  disapproved by the FDOR or held to be invalid by final, non-appealable judicial order, or should AUTHORITY receive an unfavorable TAA regarding the exempt status of the purchases of Renovation Improvements hereunder on or before July 1, 2012, then this Agreement shall be deemed amended to provide that the AUTHORITY shall pay any applicable sales taxes, interest and penalties, subject to other applicable terms hereof.

5.  	Authority.	The Executive Director of AUTHORITY is hereby given authority by AUTHORITY to exercise any and all rights and obligations of AUTHORITY under this Agreement.

 6.  	Indemnification.

(a)	TBA shall defend, indemnify and hold harmless AUTHORITY, its officers, employees, and agents from and against any and all losses, liabilities, costs, expenses, damages, claims, demands, actions, suits, judgments and other obligations, including without limitation, reasonable attorneys’ fees, expenses  and court costs at an administrative level, administrative hearings, trial and all appellate levels (collectively, “Adverse Consequences”) arising from or as a result of any action or claim by a third party (a “Third Party Claim”), including the FDOR, (i) asserting that the requirements of Florida Statutes Section 287.055 or 255.20, AUTHORITY'S enabling act or other applicable procurement laws or regulations have been violated as a result of the parties’ adoption or implementation of the procedures for the purchase of the Renovation Improvements set forth in this Agreement, or (ii) asserting that sales taxes, penalties or interest are due and payable on AUTHORITY'S purchase of Renovation Improvements pursuant to this Agreement, or (iii) creating any occurrence or event under Section 4 above resulting in a duty of the AUTHORITY to pay sales taxes, penalties or interest, or (iv) asserting a negligent act or omission by AUTHORITY, its officers, agents, employees, contractors, guests and invitees, or the breach in the performance of AUTHORITY under any contract, purchase order or other documentation for the design, insurance, fabrication, delivery, installation or construction of such Renovation Improvement that has been approved by TBA. 

(b)	 In the event of a Third Party Claim, AUTHORITY shall promptly notify TBA thereof in writing; provided, however, that no delay on the part of AUTHORITY in notifying TBA shall relieve TBA from any obligation hereunder unless (and then solely to the extent) TBA thereby is prejudiced.

(c)	TBA shall have the right to defend AUTHORITY against the Third Party Claim with counsel of its choice satisfactory to AUTHORITY so long as (i) TBA notifies AUTHORITY in writing within fifteen (15) days after AUTHORITY has given notice of the Third Party Claim that TBA shall indemnify AUTHORITY from and against the entirety of any Adverse Consequences AUTHORITY may suffer resulting from, arising out of, relating to, in the nature of, or caused by the Third Party Claim, and (ii) TBA conducts the defense of the Third Party Claim actively and diligently.

(d)	So long as TBA is conducting the defense of the Third Party Claim in accordance with Section 6(c) above, (i) AUTHORITY may retain separate co-counsel at its sole cost and expense and participate in the defense of the Third Party Claim, (ii) AUTHORITY shall not consent to the entry of any judgment or enter into any settlement with respect to the Third Party Claim without the prior written consent of TBA, and (iii) TBA shall not consent to the entry of any judgment or enter into any settlement with respect to the Third Party Claim without the prior written consent of AUTHORITY.

(e)	If any of the conditions in Section 6(c) above is or becomes unsatisfied, however, (i) AUTHORITY may defend against, and consent to the entry of any judgment or enter into any settlement with respect to, the Third Party Claim in any manner it may deem appropriate (and AUTHORITY need not consult with, or obtain any consent from, TBA in connection therewith), (ii) TBA shall reimburse AUTHORITY promptly and periodically for the costs of defending against the Third Party Claim (including reasonable outside attorneys’ fees, expenses and court costs at trial and all appellate levels), and (iii) TBA shall remain responsible for any Adverse Consequences AUTHORITY may suffer resulting from, arising out of, relating, to, in the nature of, or caused by the Third Party Claim to the fullest extent provided in this Section 6.  TBA further agrees that its duties to defend, indemnify and hold harmless under this paragraph shall extend to Hillsborough County should the County be named as a defendant or co-defendant in any Third Party Claim.

	(f)	So long as TBA is conducting the defense of any Third Party Claim in accordance with Section 6(c) above, AUTHORITY shall provide reasonable assistance to TBA in the defense of such Third Party Claim. 

7.  	General Provisions.
	
	(a)	Third Party Beneficiaries.  This Agreement is for the sole benefit of the parties.  No third party is an intended beneficiary so as to entitle that person to sue for an alleged breach of this Agreement.

	(b) 	Representations and Warranties.   Each Party hereby represents and warrants to the other that it has all the requisite power, authority, and authorization to enter into this Agreement, has taken all necessary actions required to enter into this Agreement, and to fulfill any and all of its obligations, duties, and responsibilities provided for or required of it by this Agreement, whether exercised individually or collectively.

	(c) 	No Member Liability.  No covenant, stipulation, obligation or agreement contained herein shall be deemed to be a covenant, stipulation, obligation or agreement of any present or future member of the governing body or agent or employee of the parties in its, his or their individual capacity, and neither the members of the governing body of the parties nor any official executing this Agreement shall be liable personally or shall be subject to any accountability for reason of the execution by the parties of this Agreement or any act pertaining thereto.

	(d)	Binding Effect.  This Agreement shall inure to the benefit of, and shall be binding upon, the parties and their respective successors and assigns.  No party shall have any obligation to perform this Agreement or to consummate the other transactions described in this Agreement unless and until the other party has taken official action to approve this Agreement without qualification.

	(e)	Severability.  If any covenant, condition, provision, term or agreement of this Agreement shall, to any extent, be held invalid or unenforceable, the remaining covenants, conditions, provisions, terms and agreements of this Agreement shall not be affected thereby, but each covenant, condition, provision, term or agreement of this Agreement shall be valid and in force to the fullest extent permitted by law.

	(f)	Governing Law; Venue. This Agreement shall be construed in accordance with and governed for all purposes by the law of the State of Florida applicable to contracts executed and to be wholly performed within such state.  Venue for any proceeding pertaining to this Agreement shall be in Hillsborough County, Florida.

	(g)	Notices.  All notices and other communications pursuant to this Agreement shall be in writing and shall be deemed properly given when received if sent by personal delivery, confirmed facsimile or by certified United States mail, postage prepaid, return receipt requested, addressed as follows:

	To TBA:		Tampa Bay Arena, L.P.
				401 Channelside Drive
				Tampa, FL  33602
				Attention:  Chief Financial Officer
				Fax:  (813) 301-1491

	With copy to:		Tampa Bay Arena, L.P.
				401 Channelside Drive
				Tampa, FL  33602
				Attention:  General Counsel
				Fax:  (813) 301-1491
	

To AUTHORITY:	Tampa Sports Authority
			4201 N. Dale Mabry Highway
			Tampa, FL 33607
			Attention: Executive Director
				Fax:  (813) 350-6616

	With copy to:		Steven A. Anderson, P.L.
Attorney at Law
Bank of America Plaza
101 East Kennedy Blvd
Suite 2000
Tampa, FL  33602
				Fax:  (813) 902-6201

Each party may by written notice to the other specify a different address for subsequent notice purposes.  Notice shall be deemed effective on the date of actual receipt or three (3) days after the date of mailing, whichever is earlier.

	(h)	Relationship.  Nothing contained in this Agreement shall be deemed or construed to create the relationship of principal and agent or partnership or joint venture.

	(i) 	No Waiver.  No waiver of any term, condition, default or breach of this Agreement shall be effective unless in writing and executed by the party granting such waiver, and no such waiver shall operate as a waiver of such term, condition, default or breach on any other occasion.  No delay or failure to enforce any provision of this Agreement shall operate as a waiver of such provision or any other provision herein or in any document related hereto.  

	(j)	Entire Agreement; Counterparts.  This Agreement supersedes all prior correspondence, negotiations and agreements and constitutes the entire agreement between the parties with respect to the subject matter hereof.  This Agreement may be executed by the parties in any number of separate identical counterparts, no one of which need by signed by the parties so long as each of the parties has signed at least one such identical counterpart.  Each such identical counterpart, when signed and delivered by one or both of the parties, shall constitute an original instrument, and all such counterparts shall constitute one and the same instrument.  Signatures evidenced by facsimile counterparts shall suffice for purposes of this Agreement.

	(k)	Limitation on Source of Funds.  TBA agrees and covenants that no funds provided by Hillsborough County under provisions of that certain ARENA RENOVATION IMPROVEMENTS PURCHASE AGREEMENT, entered into on the 19th day of July, 2006, by and between Hillsborough County, Center Ice, LLC, and Tampa Bay Arena, L.P. shall be utilized , deposited or co-mingled with funds constituting  the Line of Credit required hereunder.

	IN WITNESS WHEREOF, the parties have executed this Arena Renovation Loan Agreement as of the day first above written.



						TAMPA SPORTS AUTHORITY

(SEAL)

Attest:						By: _________________________
							Chair
___________________________               
    Secretary


Reviewed for legal sufficiency:		Date: ________________________


__________________________
Steven A. Anderson, General Counsel
Tampa Sports Authority


	TAMPA BAY ARENA, L.P.



	By: _________________________
	Its:  _________________________
	Date: ________________________		
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